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Conditions of quotation 
Quotation 2016-053 
 
_____________________________________________________________________________________ 
 

1 Agreement to be bound by conditions of quotation 

In consideration of Mackay Regional Council: 

(a) inviting the Respondent to quotation for the Services the subject of these Conditions of 
Quotation; and  

(b) agreeing to evaluate each Quotation submitted by the Respondent in accordance with 
these Conditions of Quotation,  

the Respondent agrees to be bound by these Conditions of Quotation for each Quotation 
submitted by the Respondent. 

2 Definitions 

These Conditions of Quotation use definitions, some of which are found elsewhere in the 
Quotation Documents.  Respondents should note the following defined terms: 
 
Term Definition 

Addenda or Addendum means any document issued by Council pursuant to clause 7 of 
these Conditions of Quotation. 

Alternative Quotation has the meaning given to it in clause 14 of these Conditions of 
Quotation. 

Conditions of Contract means the contract pursuant to which any successful Respondent 
will be engaged by Council to carry out the Services, an 
indicative copy of which is set out in quotation Schedule 1. 

Conforming Quotation means a Quotation that: 
(a) conforms with these Conditions of Quotation and with all 

applicable Legislative Requirements; and 
(b) meets all safety and engineering standards to the 

satisfaction of Council; and 
(c) ‘Contract’ means any contract formed between Council 

and the successful Respondent pursuant to clause 0 of 
these Conditions of Quotation and without limitation 
includes the Conditions of Contract. 

Council means Mackay Regional Council and includes where relevant any 
of its officers, agents or employees. 

Date of Acceptance of 
Quotation 

is the date so stated by Council in any Letter of Acceptance 
issued by Council pursuant to clause 17 of these Conditions of 
Quotation. 

Date of the Invitation to means the date on which Council invited Respondents to submit 



 

Conditions of quotation vi 

Term Definition 
Quotation a Quotation in accordance with the Quotation Documents. 

Day means calendar day. 

Drawings means any diagrams, charts, maps, designs and other similar 
documents issued by Council as part of the Quotation 
Documents. 

Legislative Requirements includes: 
(a) acts, regulations, by-laws, ordinances, orders, awards 

and proclamations of the Commonwealth, the State or 
Territory or of the local government in which the Services 
or any part thereof is being carried out; 

(a) certificates, licences, consents, permits, approvals and 
requirements of organisations having jurisdiction in 
connection with the carrying out of the Services; and 

(b) fees and charges payable in connection with the 
foregoing. 

Letter of Acceptance means a letter provided by Council to the successful Respondent 
pursuant to clause 17 of these Conditions of Quotation. 

Letter of Quotation means the letter (in the form set out in (in the form set out in 
Quotation Schedule 1) to be sent by a Respondent to Council 
enclosing that Respondent’s Quotation. 

Mandatory means enforcing strict compliance; not directory 

Moral Rights means the right of integrity of authorship, the right of attribution 
of authorship and the right not to have authorship falsely 
attributed, or particularly as conferred by the Copyright Act 1969 
(Cth), and rights of a similar nature anywhere in the world 
whether existing before, on or after the Date of the Invitation to 
Quotation. 

Non-Conforming 
Quotation 

means a Quotation that does not strictly comply with the 
Quotation Criteria and includes an Alternative Quotation. 

Personnel has the meaning given to it in clause 32.4. 

Privacy Act means the Privacy Act 1988. 

Program means the Respondent’s program for the performance of the 
Services which must be submitted with a Respondent’s 
Quotation. 

Schedule of Prices and/or 
Rates 

means, if a Schedule of Prices and/or Rates is included in these 
Conditions of Quotation, that Schedule to be completed by the 
Respondent for a lump sum contract and/or a schedule of rates 
contract as the case may be. 

Site means the site at which the Services are to be performed. 

Statement of Departures means any Schedule created by the Respondent pursuant to 
clause 15 of these Conditions of Quotation, in the form set out in 
Schedule 2, listing all departures in the Quotation from the 
Quotation Documents. 

Technical Specification means any Technical Specification created by or on behalf of 
Council and included in the Quotation Documents, setting out the 
requirements for the Services. 
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Term Definition 

Quotation means the quotation submitted by the Respondent in accordance 
with these Conditions of Quotation and may include an 
Alternative Quotation and a Non-Conforming Quotation. 

Quotation Closing Date means the date and time specified in clause 5 or such other date 
as may be determined by Council. 

Quotation Criteria means the criteria to be met by the Respondent, as set out in 
clause 13 of these Conditions of Quotation. 

Quotation Documents has the meaning given to it in clause 6 of these Conditions of 
Quotation and, without limitation, includes these Conditions of 
Quotation. 

Quotation Item means the items listed in a Quotation which the Respondent, in 
accordance with the Quotation Documents, offers to provide to 
Council or requires payment for by Council, as set out in the 
Schedule of Prices and/or Rates as appropriate. 

Quotation Period means the period of time from the Date of the Invitation to 
Quotation to the Date of Acceptance of Quotation. 

Quotation Price means the amount of money for which the Respondent offers to 
perform the Services, as set out in the Quotation Documents. 

  

Respondent means the person, company or other entity submitting a 
Quotation. 

Services has the meaning given to it in the Conditions of Contract. 

3 Interpretation 

In these Conditions of Quotation: 

(a) the singular includes the plural and vice versa and a gender includes other genders; 

(b) a reference to a party is to be construed as a reference to a party to these Conditions of 
Quotation and includes its successors and permitted assigns; 

(c) a reference to an item in a clause, schedule, annexure or appendix is a reference to an 
item in the a clause of or schedule, annexure or appendix to these Conditions of 
Quotation and references to these Conditions of Quotation include its schedules and any 
annexures; 

(d) where a word or phrase is given a particular meaning, other parts of speech or 
grammatical forms of that word or phrase have corresponding meanings; 

(e) a reference to a document or agreement including these Conditions of Quotation includes 
a reference to that document or agreement as amended, novated, supplemented, varied 
or replaced from time to time; 

(f) in the interpretation of these Conditions of Quotation, headings are to be disregarded;  
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(g) a reference to legislation or to a provision of legislation (including subordinate legislation) 
is to that legislation as amended, re-enacted or replaced, and includes any subordinate 
legislation issued under it; and 

(h) the words ‘including’ and ‘includes’ and any variants of those words, will be read as if 
followed by the words ‘without limitation’. 

4 Background 

Council seeks quotations for the Survey of the Hogan’s Pocket Geomembrane Leak Location using 
dipole methods. 

5 Timetable 

The following timetable is indicative only and may be amended at any time in the absolute 
discretion of Council: 

 

Action Time/Date 

Quotation Release (Date the Quotation was advertised) 25 November 2015  

Site Visit  NIL 

Quotation Closing Date  15 December 2015  

Contract Award February 2016  

6 Quotation documents 

6.1 Quotation documents 

The Quotation Documents forming part of this Quotation are: 

(a) the Conditions of Quotation and its Quotation Schedules; 

(b) the Conditions of Contract; 

(c) the Special Conditions of Contract (Included in “Scope of Services”) 

(d) the Scope of Work; 

(e) the Technical Specification; and 

(f) any Addenda issued pursuant to clause 7. 

6.2 Respondent has no right to claim 

The Respondent has no right or entitlement for time or financial compensation whatsoever 
(including, without limitation, to a claim for economic loss or loss of opportunity) arising from or 
with respect to or by reason of any error, omission, or misrepresentation (express or inferred) in 
the Quotation Documents. 
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7 Modification of the quotation documents (addenda) 

7.1 Council may modify 

Council may at any time prior to the Date of Acceptance of Quotation modify any provision or 
part of the Quotation Documents by issuing a written Addendum by mail, facsimile or email to all 
Respondents.  Addenda issued will be numbered consecutively, commencing with the number 1. 

7.2 Respondent to acknowledge receipt 

The Respondent must acknowledge receipt of any written addenda within 7 Days of receipt, and 
must set out in their Letter of Quotation all addenda received. 

8 Quotation enquiries  

Any enquiries by Respondents including any request for access to the Site are to be directed to: 

Joanne Simpson, Acting Contracts Coordinator via contracts@mackay.qld.gov.au 

9 Lodgement of quotations 

9.1 Electronic submission 

Quotes shall be submitted electronically via the Queensland Government Procurement 
Transformation QTenders website, the respondent: 

a) Must ensure that the quote is submitted in the format specified; 

b) Must ensure that they have allowed sufficient time to upload documentation; 

c) May submit multiple attachments to the Council to this website; 

d) Must keep the file size of each document below 10MB (10,000KB);  

e) Must ensure prior to submitting the quote that it is free from viruses and has been 
checked with an up to date virus checking program; 

f) When the quote document/s is processed a system generated receipt confirmation shall 
be emailed to the respondent. 

A Respondent may submit more than one quote in response to this invitation. 

9.2 Opening of quotes 

There will not be a public opening of Quotes. 

9.3 Facsimile and email submissions 

A Quote submitted by facsimile or email is a Non-Conforming Quote. 
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9.4 No representation 

Any letter or other form of written or oral acknowledgment by Council of receipt of the Quote and 
the Quote Deposit (where applicable) does not imply that the Quote has been admitted or 
accepted as a Conforming Quote or a Non-Conforming Quote and nor does it constitute any 
representation by Council as to any other matter.  

10 Quotation validity period 

Any Quotation lodged remains valid and binding upon the Respondent for a period of 90 Days 
from the Quotation Closing Date or such later date as may be mutually agreed between the 
Respondent and Council and shall not otherwise be withdrawn by the Respondent. 

11 Late proposals  

Proposals lodged with or received by Council after 10.00am on the Quotation Closing Date are 
deemed to be late and will be opened and registered separately.  Council may, but is not bound 
to, consider or accept a late Quotation. 

12 Quotation requirements 

12.1 Documents to be submitted with quotations 

In their Quotations, Respondents must provide all information required by the Quotation 
Documents, including: 

(a) a completed Letter of Quote (Quotation schedule 1); 

(b) details of how the Quotation meets the requirements of the Quotation Documents; 

(c) a Statement of Departures (Quotation schedule 2); 

(d) a Statement of Additions and Variations (Quotation schedule 3) (if any); 

(e) a completed Compliance Checklist including relevant attachments (Quotation Schedule 
4); 

(f) a completed Schedule of Prices and Rates (Quotation schedule 5); 

(g) Policies and Plans and Program; 

(h) any other information as set out and required in the Conditions of Quotation and the 
Quotation Schedules; and 

(i) any other information required by the Quotation Documents. 

12.2 Conforming quotations 

For a Conforming Quotation, a Respondent must as part of its quotation: 

(a) complete and sign a Letter of Quotation, in the form set out in quotation schedule 2; 
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(b) complete and sign a Statement of Departures in the form set out in quotation schedule 2; 
and 

(c) without limitation, comply with the requirements of clauses 12 and 13 of these Conditions 
of Quotation. 

12.3 Alternative quotations 

For an Alternative Quotation, Respondents must, amongst other things, complete: 

(a) a Letter of Quotation in the form set out in Quotation schedule 1, except that: 

(i) the letter must be clearly marked ‘Alternative Quotation’; 

(ii) the  terms of the letter ought be revised accordingly; and 

(b) the Statement of Additions and Variations in the form set out in Quotation schedule 3.  

12.4 Quotation price 

The Quotation Price shall be submitted in the Letter of Quotation, including for any Alternative 
Quotation. 

12.5 Respondent’s warranty 

In submitting a Quotation, the Respondent warrants that it complies with Legislative 
Requirements such as are applicable. 

13 Quotation criteria 

13.1 Conforming quotation 

(a) To be considered to be a Conforming Quotation, a Quotation must comply with the 
following criteria.  No exceptions to these criteria are permitted in the Statement of 
Departures included with any Conforming Quotation: 

(i) Quotations must comply with these Conditions of Quotation; 

(ii) Quotations must address the Quotation Evaluation Criteria in clause 25 of the 
Conditions of Quotation; 

(iii) Quotations must be based on the entire scope of Services under the Contract as 
may be specified in the Quotation Schedules, including the Technical 
Specification; 

(iv) Quotations must be in accordance with any design and process specified in the 
Technical Specification; 

(v) Quotations must be based on compliance with all performance requirements 
contained in the Contract; and 

(vi) Quotations must be complete Quotations, containing all documentation described 
in clause 12 of the Conditions of Quotation. 

(b) A Quotation that does not comply with clause 13.1(a) is a Non-Conforming Quotation. 
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13.2 Variations to quotation criteria 

Any variation to the criteria in clause 13.1(a) proposed by the Respondent must be submitted as 
an Alternative Quotation in accordance with clause 14. 

13.3 Council not obliged 

Council may, but is not bound to, consider or accept a Non-Conforming Quotation i.e. a quotation 
that does not comply with the Quotation Criteria. 

14 Alternative quotations 

14.1 Submission of alternative quotations 

Where a Respondent seeks to vary the Quotation Criteria of Council, the Respondent may, 
subject to this clause, in addition to any Conforming Quotation submitted, also submit an 
Alternative Quotation clearly marked as ‘Alternative Quotation’.  The Alternative Quotation must 
clearly describe the extent to which the Quotation Criteria are proposed to be varied by, amongst 
other things, completing the Statement of Additions and Variations found in Quotation schedule 
3. 

14.2 Alternative quotations are non conforming 

An Alternative Quotation is not a Conforming Quotation. 

14.3 Council not obliged 

Council may, but is not bound to, consider or accept an Alternative Quotation. 

15 Statement of departures 

15.1 Statement of departures to be provided 

Each Respondent, whether it provides a Conforming Quotation, a Non-Conforming Quotation or 
an Alternative Quotation, must provide a Statement of Departures with the Quotation.  The 
purpose of this Statement is to highlight those clauses in the Contract and/or conditions in the 
Quotation Documents that the Respondent does not accept or will not be able to fully comply 
with. 

15.2 Format 

The Statement of Departures must be in the format and completed in accordance with the 
instructions specified in Quotation schedule 2. 

15.3 Quotations deemed compliant 

If the Statement of Departures is not completed or if it does not indicate clauses or conditions of 
the Contract or Quotation Documents that the Respondent does not accept or will not be able to 
fully comply with, the Respondent will be deemed to have fully complied with and accepted all 
those clauses and conditions.  Such full compliance means: 

(a) in the case of a clause which is of an informative nature only – that the clause has been 
read and understood; 
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(b) in the case of a clause which imposes a contractual condition – that the condition is 
agreed to in a strict and literal sense; and 

(c) in the case of a clause which specifies a characteristic or performance standard to be met 
by the Respondent – that the Respondent’s offer is to provide or exceed the specified 
characteristic or standard. 

16 Statement of additions and variations 

16.1 Respondent to specify 

In addition to or in lieu of an Alternative Quotation, if there are any:  

(a)  proposed optional additions to the requirements in the Quotation documents; and/or 

(b) proposed optional variations to the requirements in the Quotation documents  

which the Respondent is willing to incorporate as part of its Quotation and which will have 
significant commercial value to Council and which are proposed by the Respondent then the 
Respondent must specify these in a Statement of Additions and Variations in accordance with 
Quotation schedule 3. 

16.2 Council’s discretion 

Incorporation of any additions or variations specified in the Statement of Additions and Variations 
of the Respondent is at the discretion of Council. 

17 Acceptance and consideration of quotations  

17.1 Council not obliged 

Council is under no obligation to accept the lowest or any Quotation. 

17.2 Council may annul quotation process 

Without limiting any other term of the Conditions of Quotation (which includes but is not limited 
to clause 27, 28 and 31 hereof), Council may accept or reject any Quotation, annul the Quotation 
process and reject all Quotations, at any time prior to the Date of Acceptance of Quotation, 
without incurring any liability for cost, expense, loss or damage to the affected Respondent or 
Respondents or any obligation to inform the affected Respondent or Respondents of the grounds 
for Council’s action or inaction. 

17.3 Council’s other discretions 

Council may at any time in its absolute discretion during the Quotation Period: 

(a) request clarification or additional information from any Respondent; 

(b) provide additional information to any or all Respondents; 

(c) invite a Respondent to change its Quotation to take account of a change in any regard 
concerning the Quotation Documents, which includes, but is not limited to, the Technical 
Specification; 
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(d) discontinue negotiations with any Respondent; 

(e) decide not to proceed with a quotation process; and 

(f) enter into discussions with one or more Respondents including as to their Quotation 
Price. 

17.4 Acceptance of a quotation 

A Quotation is deemed to be accepted by Council only when Council provides to a Respondent a 
Letter of Acceptance.   

17.5 Actions following acceptance 

Following acceptance of a Quotation, Council may, but is not required to, notify the name of the 
successful Respondent(s) to all unsuccessful Respondents and may at its discretion disclose the 
accepted Quotation Price(s).   

18 Signing of quotation 

If the Respondent is a corporation, the Quotation shall be signed by the affixing of the signature 
of a senior executive of the corporation having authority to sign the Quotation on its behalf or by 
affixing the seal of the corporation in accordance with its constitution and the Corporations Act 
2001 (Cth). 

19 Evidence of respondent’s licensing 

19.1 Evidence of licensing 

It is a requirement of the Queensland Building and Construction Commission Act 1991 that a 
Contractor must be licensed to carry out certain works and services.  If any of the Services 
requires a licence under that Act then the Respondent must submit with its Quotation evidence of 
such licence. 

19.2 Obligation to indemnify 

The Respondent’s submission of a Quotation in response to the Conditions of Quotation means 
that the Respondent irrevocably warrants that it complies in all respects (including concerning 
licences) in accordance with the Queensland Building and Construction Commission Act 1991 and 
the Respondent agrees to indemnify Council for any breach of this warranty. 

20 Nature of contract 

20.1 General 

(a) The nature of the Contract is as stated in the Quote Documents, being: 

(i) lump sum (including a lump sum schedule of rates); 

(ii) remeasurable schedule of rates; or 

(iii) if expressly stated to be so, a combination of (i) and (ii). 
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(b) For the purposes of the Conditions of Quotation, including this clause 21 and the Pricing 
Schedule, ‘lump sum’ means the Works will be performed by the Respondent under the 
Contract for a fixed price, which may only be adjusted as provided for in the Contract. 

(c) If the Contract contains a schedule of rates, the Contractor may be paid either a lump 
sum or on a remeasurable schedule of rates.  Unless expressly stated to the contrary in 
the Quote Documents, the Contract and any reference to it as containing a schedule of 
rates means that the Works will be performed for a lump sum and will not be 
remeasurable. 

(d) Any quantities that have been provided in any Pricing Schedule by or on behalf of Council 
and which schedule is in, is adopted from or is part of any document forming part of the 
Quote Documents and the Contract (whether prepared by or on behalf of Council or the 
Respondent) are provisional, estimated and indicative quantities only, are not guaranteed 
by Council and may be increased or decreased in accordance with the Contract. 

(e) If there is any discrepancy between the Quote Price and the quantities of prices, rates or 
other information (or their respective summation) described in the Pricing Schedule: 

(i) if the Contract is a lump sum contract, then the Quote Price has priority over the 
individual items of information in the Pricing Schedule; and 

(ii) if the Contract is a remeasurable schedule of rates contract, then the rates 
shown in the Pricing Schedule have priority over the Quote Price.  

20.2 Lump sum contract 

For lump sum contracts:  

(a) the Respondent shall state the lump sum Quote Price in the Letter of Quote to perform 
the Works; 

(b) The Respondent shall also complete the Pricing Schedule which must be fully priced and 
summed to agree with the lump sum Quote Price in the Letter of Quote; 

(c) Any items not listed in the Pricing Schedule but necessary for the completion of the 
Works in accordance with the Contract shall be deemed to be included in the Pricing 
Schedule and in the Quote Price; and 

(d) If any correction is necessary in the Pricing Schedule to agree with the lump sum Quote 
Price, if directed by Council the Respondent must immediately make such alterations in 
and to the Pricing Schedule as Council may consider necessary for such purpose. 

20.3 Lump Sum Schedule of rates contract 

For schedule of rates contracts: 

(a) as described in clause 20.1(c) above, unless expressly stated to the contrary in the Quote 
Documents, the Quote Price is lump sum;  

(b) the Respondent must complete the Pricing Schedule by adding its tendered rates to the 
quantities or nature of the Works described; 

(c) if not satisfied with the completeness of the Pricing Schedule, the Respondent shall insert 
any further items which the Respondent requires to price separately.  Any other items 
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not listed in the Pricing Schedule but necessary for the completion of the Works in 
accordance with the Contract shall be deemed to be included in the Pricing Schedule; 

(d) the Respondent shall state in the Pricing Schedule the Quote Price by summing the 
itemised amounts in the Pricing Schedule, and this sum shall be inserted in the Letter of 
Quote.  This sum shall be the lump sum Quote Price; and 

(e) if any error is made in the calculations or summation of the itemised amounts in the 
Pricing Schedule, the Respondent shall be bound by the Quote Price stated in the Letter 
of Quote and the rates and amounts in the Pricing Schedule may be altered by Council to 
conform with the Quote Price. 

20.4 Remeasurable Schedule of Rates Contract 

Further to clause 20.1, if it is expressly stated in the Quote Documents that the Contract is a 
remeasurable schedule of rates contract, then:  

(a) the Works performed under the Contract may be measured to recalculate the amount 
payable to the Contractor under the Contract;  

(b) the Respondent will complete the Pricing Schedule by adding its rates and totalling those 
rates, not as a lump sum, but for the purposes of enabling Council to compare Tenders; 

(c) where Council has accepted rates, the amount payable under the Contract will be the 
sum of the product ascertained by multiplying the measured quantity of each item of 
work actually carried out under the Contract by the rate accepted by Council for the item; 

(d) where the actual quantity of part of the Works required to perform the Contract is: 

(i) less than the quantity shown in the Pricing Schedule, where Council accepted a 
rate for that part of the Works, the rate shall apply to the lesser quantities; and 

(ii) greater than the quantity shown in the Pricing Schedule, the amount payable 
under the Contract will only be adjusted in the terms of any variation properly 
issued under and in accordance with the Contract; and 

(e) if there is any error in the rates or prices in the Pricing Schedule which is different to the 
Quote Price, the rates and prices described in the Pricing Schedule apply. 

21 Warranties 

21.1 Respondent’s investigations 

In submitting a Quotation, the Respondent warrants that it has carried out all relevant 
investigations (including of the Site and whether or not the Respondent has availed itself of any 
opportunity to inspect the Site or otherwise and whether the opportunity to so inspect the Site 
has been given to the Respondent or not) and has examined and acquainted itself with and 
satisfied itself concerning: 

(a) the contents of the Quotation Documents and their completeness; 

(b) all information which is relevant to the risks, contingencies and other circumstances 
which could affect the Quotation; 

(c) the accuracy, completeness and sufficiency of the Quotation; and 
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(d) the appropriateness and sufficiency of the Quotation Price offered by the Respondent in 
its Quotation to perform the Services. 

21.2 Respondent’s ability 

In submitting the Quotation, the Respondent further warrants:  

(a) the accuracy of all information provided by the Respondent in the Quotation;  

(b) that it has all necessary experience, skill and resources to perform and carry out its 
obligations in accordance with the Quotation Documents; 

(c) that it is willing to accept the contractual terms and conditions of Council as contained or 
described in the Quotation Documents; and 

(d) that the Respondent is able to commence the services the subject of this Quotation as 
required by Council. 

22 Investigations by respondents 

22.1 Respondent to investigate 

Respondents must make their own investigations as to the nature of the Site and its surrounds 
and satisfy themselves as to the accuracy and completeness of any matters stated in the 
Quotation Documents and of any assumptions upon which Respondents base their Quotations 
prior to submitting their Quotation. 

22.2 Access to site 

(a) Access to the Site for the purposes of conducting investigations may be arranged by 
contacting the person specified in clause 8.   

(b) Before entering the Site, the Respondent must inform itself of, and take, all necessary 
precautions to avoid harm to themselves or damage to their property during the visit. 

(c) The Respondent assumes complete responsibility for their safety and that of their 
invitees, notwithstanding any omissions, errors or inadequacies in the conditions or 
information provided by Council regarding the Site visit. 

Council will not be arranging an inspection of the Site.  If a Respondent wishes to visit the site, 
they may do so at their own cost and risk subject to the following conditions: 

(a) the Respondent must notify Council in advance of the day and time it intends to visit, and 
if Council advises that the proposed day or time is inappropriate or inconvenient, the 
Respondent must propose an alternative day and time for Council’s consideration; 

(b) any visit is done in accordance with all conditions advised by Council;  

(c) before entering the Site, the Respondent must inform itself of, and take, all necessary 
precautions to avoid harm to themselves or damage to their property during the visit; 
and  

(d) the Respondent assumes complete responsibility for their safety and that of their 
invitees, notwithstanding any omissions, errors or inadequacies in the conditions or 
information provided by Council regarding the Site visit. 
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22.3 Respondent remains responsible 

Failure to investigate or to fully and properly investigate the conditions associated with the Site 
and the Services shall not relieve the Respondent from responsibility for properly estimating the 
difficulty or cost of successfully performing the Services. This clause and other relevant clauses of 
these Conditions of Quotation (which without limitation include clauses 21 and 28) apply whether 
access to the Site has been given to Respondents or whether it has not. 

23 Information required after opening of quotations 

23.1 Respondent to provide additional information if requested 

The Respondent must provide, after the opening of Quotations, any additional information which 
may be requested by Council for evaluation of the Quotation(s). 

23.2 Respondent interviews 

Without limiting clause 17, Council may also interview a Respondent in relation to the Quotation.  
The Respondent shall be represented at such interviews by a responsible member or members of 
its staff who are conversant with all technical, financial and contractual details of the Quotation, 
who are authorised to make, at the interview, any decision on behalf of the Respondent and who 
are able to indicate the relative values of any items under discussion. 

23.3 Changes to quotations 

Council may after the Quotation Closing Date invite all or any Respondents to change their 
Quotation to take into account changes to the Quotation Documents as may be advised by 
Council.   

24 Quotation evaluation 

24.1 Local government act 

Evaluation of Quotations will be generally in accordance with the requirements of the Local 
Government Act 2009 (Qld) and other applicable Legislative Requirements.  Section 104 of the 
Local Government Act 2009 requires Council to have regard to the following principles: 

(a) open and effective competition; 

(b) value for money; 

(c) development of local business and industry; 

(d) environmental protection; and 

(e) ethical behaviour and fair dealing. 

24.2 Local Preference 

In consideration of supporting local business and industry, Council will apply an additional 
weighting to conforming tendered prices submitted by local suppliers. 
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The maximum percentage applied to local businesses is 10 percent.  Lower percentages are 
applicable based upon the value of the contract, with higher value contracts attracting lower 
percentages. 

24.3 Other  

In addition to the principles in clause 25.1 above, factors which will be taken into consideration 
by Council in assessing Quotations and Respondents include:  

  

A) Tenderer Qualifications 
Describe the Respondent’s qualifications including the list below in an 
attachment and label it “ Tenderer Qualifications” per index: 
(a) Statement of previous experience detailing the square metres and 

number of projects performed using the survey methods detailed in 
this specifications;  

Weighting 
<30%> 

“Tenderer 
Qualifications” 

 

Tick if 
attached 
 
 

  

B) Key Personnel skills and experience 
Respondents should provide as a minimum in an attachment labelled “Key 
Personnel” per index information of proposed personnel to be allocated 
to this project, including: 
(a) Their role in the performance of the Contract; and  
(b) Curriculum vitae; and 
(c) Membership of any professional or business association; and  
(d) Qualifications, with particular emphasis on experience of personnel in 

projects with a similar requirement including a statement meeting the 
requirements of Clause 2 of the Scope of Services; and 

(e) Statement of experience detailing the square metres and number of 
projects successfully performed using the survey methods detailed in 
the Scope of Services. 

Weighting 
<35%> 

“Key 
Personnel” 

 

Tick if 
attached 
 

  

C) Demonstrated Understanding 
Respondents should detail the process they intend to use to achieve 
compliance with the requirements of the Specification, including: 
(a) A demonstrated understanding of the scope of work including 

relevant methodology/work-method statements; and 
(b) A construction program detailing the anticipated durations and 

interrelations of the various Survey activities (e.g. site establishment, 
calibration, testing, repairs); and 

(c) Description of survey methods, procedures, site preparations, quality 
control procedures and field sensitivity testing procedures proposed; 
and 

(d) Details of Labour and Equipment (to  be supplied by Others) required 
for survey area preparation; and 

(e) Details of Labour and Equipment (to  be supplied by Others) required 
for the Dipole Leak Location Survey; and 

(f) Details of Labour and Equipment (to be supplied by Others) required 
for Repair work and testing of repairs. 

 

Weighting 
<35%> 

“Demonstrated 
Understanding” 

 

Tick if 
attached 
 
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24.4 Council may change criteria 

Without limitation to Council’s rights under any other provision of these Conditions of Quotation, 
Council may change any criteria set out or referred to in this clause 25 without any obligation to 
notify Respondents of such change. 

25 Contract 

25.1 Council to send contract for signing 

Following the sending of any Letter of Acceptance pursuant to clause 17, the Contract will be 
sent to the successful Respondent for signing. 

25.2 Respondent must sign contract 

Within seven Days of being requested in writing by Council to do so, the successful Respondent 
must sign the Contract and return it to Council. 

26 Representations by Council 

26.1 Council makes no representations 

Council does not make any representations, express, implied or inferred, or provide any 
undertakings to Respondents other than to invite them to submit a Quotation. 

26.2 Council not obliged to contract 

Council is not obliged to negotiate or sign a Contract with any Respondent. 

26.3 Council may terminate quotation process 

Council may, by notice in writing to the Respondents, terminate this quotation process at any 
time at no cost or loss (contingent or otherwise) to Council and the Respondent shall have no 
right or entitlement for any compensation whatsoever arising from such termination. 

26.4 Council not liable for respondent’s costs 

Without limiting the terms of clause 27.3, Council is not responsible for, or is not liable to pay for 
any costs, expenses, losses or damages which may be incurred by any Respondent in the 
preparation or submission of its Quotation. 

27 Reliance by respondent 

27.1 Quotation information for convenience only 

Any information supplied to a Respondent in the Quotation Documents or otherwise or in 
subsequent oral or written communication by or on behalf of Council is provided to the 
Respondent for convenience only and may not be complete, up to date or accurate.   
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27.2 Respondent not to rely 

The Respondent will not rely upon any matter disclosed or representation, warranty or statement 
(oral or otherwise) made to the Respondent by Council, whether in the Quotation Documents or 
otherwise, and will make and rely solely upon its own independent investigation, judgment and 
assessment of any such matter or representation. 

27.3 Respondent to examine information 

The Respondent must carefully review the Quotation Documents and all documentation and all 
other material provided and must make any enquiries which the Respondent considers necessary 
or desirable to verify the information and materials contained in the Quotation Documents or in 
any subsequent oral or written communication or material.  The Respondent has no right or 
entitlement for time or financial compensation of any kind arising from, or with respect to, or by 
reason of any error, omission, or misrepresentation (including for any incompleteness or 
inaccuracy) in the Quotation Documents. 

27.4 Council not liable 

The Respondent releases Council against any liability or cost, expense, loss or damage arising 
from any claim, suit, demand, proceeding or action which, but for this document, the Respondent 
may have had against Council in respect of any matter disclosed or representation or warranty 
(oral or otherwise) made to the Respondent by Council. 

28 No collusion 

The Respondent warrants that: 

(a)  neither the Respondent not any of its servants or agents nor any other party on its behalf 
had any knowledge of the Quotation Price of any other Respondent prior to submitting its 
Quotation nor has the Respondent disclosed to any rival Respondent the Quotation Price; 

(b) neither the Respondent nor any of its servants or agents nor any other party on its behalf 
have entered into any contract, arrangement or understanding having the result that on 
having its Quotation accepted and/or being awarded the Contract, the Respondent will 
pay to any unsuccessful Respondent any moneys or other reward in respect of or in 
relation to the Quotation or any Contract; and 

(c) the Quotation is a genuine competitive quotation. 

29 Conflicts of interest 

29.1 Respondent to identify conflicts 

Respondents must clearly identify in their Quotation if they have any actual or perceived conflict 
in responding to this Quotation, and if so, the manner in which they intend to deal with that 
conflict. 

29.2 Respondent to notify if conflict arises 

If, at any time, an actual or potential conflict of interest arises for any Respondent, that 
Respondent must immediately notify Council in writing of that conflict of interest. 
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29.3 Council’s rights 

If a Respondent notifies Council of an actual or potential conflict of interest or Council becomes 
aware of the existence of an actual or potential conflict of interest, Council may, in its absolute 
discretion: 

(a) enter into discussions to seek to resolve such conflict of interest; 

(b) cease further consideration of and disregard the Quotation lodged by that Respondent; 
and/or 

(c) take any other action, as it considers appropriate. 

29.4 Respondent must not canvas support 

Any Respondent who directly or indirectly canvasses support from an elected member, employee 
or agent of Council will be disqualified and any Quotation submitted will not be considered. 

30 Costs of quotation 

Council is not liable for any costs, expenses, losses or damages, however arising which a 
Respondent incurs or becomes liable for in relation to or in connection with the preparation of a 
Quotation, any representations by or on behalf of Council, the submission of a Quotation, 
subsequent clarifications to a Quotation, submissions after lodgement of a Quotation (whether or 
not that submission is required by Council), or any other part of the Quotation process and the 
Respondent releases Council from any such claim whatsoever and howsoever brought.  Each 
Respondent participates in this Quotation at its own risk. 

31 Use of information 

31.1 Quotations are council property 

All Quotations submitted by a Respondent become the property of Council and will not be 
returned to the Respondents. 

31.2 Quotation documents are council property 

The Quotation Documents and all documents, information, Drawings, specifications, technical 
information and other material and information provided to a Respondent (whether before or 
after the issue of these Conditions of Quotation): 

(a) remain the property of Council; 

(b) must only be used for the purpose of preparing a Quotation and for no other purpose; 

(c) must not be disclosed to any person other than to a person who is assisting the 
Respondent in preparing its Quotation; and 

(d) must be returned by an unsuccessful Respondent to Council within 7 Days of being 
requested to do so by Council. 
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31.3 Intellectual property in quotation documents 

All intellectual property rights which exist in information contained in these Conditions of 
Quotation or any related material will remain the property of Council but the Respondent is 
permitted to use that information and material for the purpose only of compiling its Quotation. 

31.4 Respondent licences council 

Each Respondent licences Council and its officers, employees, agents, advisers and 
representatives (‘Personnel’) to copy, adapt, amend, disclose or do anything else necessary (in 
Council’s sole discretion) to all material (including that which contains intellectual property rights 
of the Respondent or other persons) contained in its Quotation for the purpose of Council’s 
evaluation of that Quotation, negotiating any Contract with the successful Respondent (if this 
Quotation process proceeds to that stage) and this Quotation process generally. 

31.5 Council may make copies 

Council and its Personnel may make such copies of a Quotation as it requires for those purposes. 

32 Privacy act compliance 

In relation to any ‘personal information’ (as defined in the Privacy Act) provided by a Respondent 
in connection with its Quotation, the Respondent warrants to Council: 

(a) the Respondent has obtained the consent of each individual about which any ‘sensitive 
information’ (as defined in the Privacy Act) is provided; 

(b) the Respondent has ensured or will ensure, within the time required by the Privacy Act, 
that each individual about whom any ‘personal information’ is provided has received a 
written statement setting out all of the matters required by the National Privacy 
Principles: 

(i) in relation to the disclosure of the ‘personal information’ to Council, any related 
body corporate of Council and any of their advisers, agents or employees 
requiring the information for the purposes set out below; and 

(ii) disclosing that the entities referred to above shall use the ‘personal information’ 
for the purpose of reviewing and assessing the Respondent’s Quotation; and 

(c) the Respondent will comply with the provisions of the Privacy Act in relation to any 
‘personal information’ provided to the Respondent by Council, any related body corporate 
of Council any of their advisers, agents or employees. 

33 Governing law and jurisdiction 

33.1 Governing law 

The Conditions of Quotation and the Quotation Documents are governed by the laws in force in 
Queensland. 

33.2 Governing jurisdiction 

Each party irrevocably submits to the exclusive jurisdiction of the courts of Queensland and the 
courts of appeal from them. 
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Services Agreement 
Made on  
 

Parties 

Council Mackay Regional Council  ABN  56 240 712 069 

of Gordon Street, Mackay, Queensland 

Contractor [Insert name] 

of [Insert address] 

Operative provisions 

1 Definitions and interpretation 

1.1 Definitions 
 
Term Definition 

Agreement means the agreement between the parties, comprising 
this Services Agreement and the Schedules (and any 
other documents annexed to this Services Agreement or 
referred to and incorporated by reference). 

Claim means any claim, action, proceeding or demand, 
however it arises and whether it is present or future, 
fixed or unascertained, actual or contingent. 

Commencement Date means the date specified in Schedule 1, or if no date is 
described, the date this Agreement is signed. 

Completion Date means: 
(a) the date or dates specified in Schedule 1 for the 

completion of the Services; or 
(b) if no dates are specified, the date that is derived 

by adding the fixed time period stated in 
Schedule 1 as being the Term to the 
Commencement Date. 

Contract is this document and has the same meaning as 
‘Agreement’. 

Contractor means the person named in this Agreement as the 
Contractor or provider of the Services, together with its 
employees, agents and representatives. 

Council means Mackay Regional Council, together with its 
employees, agents and representatives. 

Conflict of Interest means a commercial or professional conflict of interest, 
either real, perceived, anticipated or identified as a risk 
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Term Definition 

or as a possibility of arising, identified by either party in 
respect to the ongoing performance of the Services 
(either pursuant to obligations and rights arising under 
this document or any other arrangement or agreement, 
with the Contractor or with others, either past, current or 
in the future). 

Good Faith means that Council and the Contractor will: 
(a) be fair, reasonable and honest; and 
(b) do all things reasonably expected of it by the 

other party and by this document. 

Intellectual Property Rights includes without limitation the rights attaching to 
inventions, patents, designs, trade marks, copyright, 
circuit layouts and confidential information whether 
registrable, registered or not. 

Legislation or Legislative 
Requirements 

includes: 
(a) acts, regulations, by-laws, ordinances, orders, 

awards and proclamations of the Commonwealth, 
the State or Territory or the local government 
relevant to the matters the subject of the 
Agreement, the Services  or where any part of the 
Services are being carried out; 

(b) certificates, licences, consents, permits, approvals 
and requirements of organisations having 
jurisdiction in connection with the carrying out of 
the Agreement; and 

(c) fees and charges payable in connection with the 
foregoing. 

Licences means all licences, qualifications, registrations and other 
statutory requirements necessary for supply of the 
Services under this Agreement. 

Policies and Plans means Council’s published or to be published policies 
and plans which may be amended from time to time. 

Price means the Price ascertained by reference to the 
Annexure called ‘Schedule of Rates and Prices’. 

Schedule of Rates and Prices is the document in the Annexure by which the Price 
(including any reimbursement of expenses) is 
determined. 

Services means the services to be provided by the Contractor. 

Technical Materials includes information, specifications, reports, accounts 
and any other material and any intellectual property 
rights attaching to or contained within those technical 
materials, provided by Council to the Contractor 
pursuant to this Agreement. 

Term means unless terminated earlier or extended pursuant to 
this Agreement, the period that commences on the 
Commencement Date and expires on the Completion 
Date. 

1.2 Interpretation 
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In this Agreement: 

(a) a singular word includes the plural and vice versa; 

(b) if a word or phrase is defined, its other grammatical forms have a corresponding 
meaning; 

(c) whenever the words ‘include’, ‘included’ or ‘including’ are used, those words will be 
interpreted as if they were proceeded by the further words ‘but not limited to’ or the 
appropriate grammatical derivative; 

(d) this Agreement is the entire agreement between the parties and cancels all previous 
offers, negotiations, representations and agreements made by or between Council and 
the Contractor in relation to the supply of the Services; 

(e) a clause or part of a clause that is illegal or unenforceable may be severed from this 
Agreement and the remaining clauses or parts of the clause continue in force; 

(f) in the construction or interpretation of this Agreement, no rule of construction or 
interpretation applies to Council’s disadvantage on the basis that Council prepared this 
Agreement or because Council relies on a provision of this Agreement as a reason (if 
required) for any action or inaction on its part or to protect itself; 

(g) the failure of a party to require full or partial performance of a provision of this 
Agreement does not affect the right of that party to require performance subsequently; 

(h) a single or partial exercise of or waiver of the exercise of any rights, power or remedy 
does not preclude any other or further exercise of that, or any other right, power or 
remedy; 

(i) a right may only be waived in writing signed by the party granting the waiver, and is 
effective only to the extent specifically set out in the waiver; 

(j) if there is an ambiguity between any documents comprising this Agreement:  

(i) Council will direct the interpretation to be followed: 

(ii) the Contractor will comply with any such direction; and 

(iii) the Contractor will have no entitlement to make any claim against Council arising 
from or in connection with the ambiguity, whether under this Agreement or 
otherwise; and 

(iv) The terms of this Agreement apply to the supply of the Services, even if supplied 
prior to the signing of this agreement. 

1A Pre-Start Meeting 

a) The Contractor shall prior to commencing the Services, attend a Pre-start Meeting to be 
held in Mackay at a time and date nominated by MRC and at that meeting shall satisfy 
MRC of the: 

(i) payment of all insurances required by, and evidence of insurance policies strictly 
in accordance with this document; 

(ii) payment of any fees required pursuant to any Legislative Requirements; and 
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(iii) fulfilment of the consultation obligations under the Work Health and Safety Act 
2011 and Regulations ('WHS Act'), being that where the Contractor is for the 
purposes of the WHS Act a: 

(A) ‘designer’ of a ‘structure’ that is, or is part of, ‘construction work’ – that 
the Contractor has engaged in necessary consultation with MRC and 
other relevant parties about how the construction work in connection 
with the design can be undertaken in a way that prevents or minimises 
all risks to health and safety; 

(B) ‘project manager’ for ‘construction work’ – that the Contractor has 
engaged in necessary consultation with MRC and other relevant 
parties about how the construction work can be planned and managed in 
a way that prevents or minimises all risks to health and safety; and 

(C) ‘principal contractor’ for ‘construction work’ – that the Contractor has 
engaged in necessary consultation with MRC and other relevant 
parties about how the construction work can be undertaken in a way that 
prevents or minimises all risks to health and safety. 

(b)  At this meeting the Contractor shall also present to MRC for MRC’s approval: 

(i) Confidentiality Undertakings in the form set out in 3;  

(ii) a Program and confirmation of the Completion Date;  

(iii) a list of its Key Personnel and an acknowledgement of the terms of clause 7 in so 
far as those Subcontractors are concerned; and 

(iv) evidence to MRC’s satisfaction of the Contractor’s compliance with the Policies 
and Plans and of its Quality Assurance System. 

(c)  The meeting may also address the following matters: 

(i) lines of communication and authority levels; 

(ii) frequency and venue of monthly and other meetings, including pursuant to 
clause 6.1;  

(iii) the requirements and particulars required in progress reports to be provided by 
the Contractor pursuant to clause 6.2;  

(iv) invoicing procedures; and 

(v) any site induction/accreditation of the Contractor’s Personnel. 

(d) Until each of the issues in clause 1A(a) and (b)  has been satisfactorily addressed and 
resolved to MRC’s satisfaction, the Contractor shall have no right to invoice under 
clause 10 or to otherwise seek payment of its Fee and has no other Claim . 

 

2 Supply of services 

(a) The Contractor must provide the Services to Council from the Commencement Date for 
the Term, in accordance with, and as specified in, this Agreement. 
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(b) Option: 

(i) Council may extend the Term (and the Completion Date) for up to one year at a 
time, on the same terms as this document.  If Council wishes to extend the Term 
(and the Completion Date) it will give the Contractor written notice prior to the 
Completion Date. 

(ii) The Term may be extended twice for one year’s extension on each occasion. 

(c) Representation 

The Contractor agrees and represents to Council that: 

(i) it has carefully reviewed the description of the Services prior to entering into this 
document; 

(ii) the Price includes all costs and expenses which may be incurred by the 
Contractor as a result of the matters referred to, identified in, or to be reasonably 
inferred from, or contemplated by this document; 

(iii) it has made its own investigation and assessment of the work and risks involved 
in providing the Services and it has reviewed and satisfied itself about the 
information that Council has made available to it about the Services and this 
document; and 

(iv) the scope of the Services includes all incidental and related work which may arise 
from matters referred to, identified in, or to be reasonably inferred from or 
contemplated by the description of the Services. 

(d) The Contractor warrants that the Services will:  

(i) match the description in this Agreement;  

(ii) be performed with skill, care and diligence; 

(iii) be performed by appropriately qualified and trained personnel; and 

(iv) comply with any relevant Legislative Requirements, the standards that Council 
may nominate and the Policies and Plans. 

(e) The Contractor must: 

(i) comply with any reasonable direction given to it by Council in respect to the 
Services; 

(ii) keep Council fully informed in respect to all aspects of the Services; and 

(iii) comply with any reporting or meeting requirements directed by Council. 

3 Compliance with the law 

The Contractor must:  

(a) comply with all Legislative Requirements applicable to the supply of the Services; 
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(b) obtain at its expense, any necessary Licences or permits and comply with all applicable 
Legislation in supplying the Services to Council; and 

(c) comply with all Policies and Plans. 

4 WH & S Requirements 
 

(a) As a condition of this contract, Mackay Regional Council requires that any contractor (or 
contractor’s sub-contractor) engaged to perform a service will at all times identify and 
exercise all necessary precautions for WH&S of all persons who may be affected by the 
services. 

(b) The contractor will inform Mackay Regional Council of all its WH&S policies, procedures, 
or measures implemented for individual workplaces or in the event of not having 
effective polices and procedures, will adopt Mackay Regional Council relevant WH&S 
policies and procedures. 

(c) The contractor will comply with any reasonable direction given by Mackay Regional 
Council relating to WH&S.  

(d) The Contractor has an obligation under the Work Health and Safety Act 2011 to provide a 
safe place and a safe system of work so as not to place at risk the contractor’s own 
employees and well as other workers and the general public at the workplace. The 
contractor must comply with all relevant enactments, associated WH&S Regulation, 
Standards, Codes of Practices and Mackay Regional Council WH&S policies and 
procedures which are in any way applicable to this contract, or the performance of the 
services under this contract. 

 
(e) The contractor has an obligation to take all practicable steps to ensure the WH&S of its 

employees, sub-contractors and their employees and other people (not employees) who 
may be affected by the contractor’s work practices. 

 
(f) The WH&S Management System of the Contractor must be the minimum requirement to 

demonstrate compliance with all duties of an employer specified under legislation. The 
Contractor must submit a copy of their company WH&S Management System 
documentation that must include as a minimum requirement:  
 

• WH&S policy & objectives; 
• Organisational structure & responsibilities; 
• Relevant risk assessments & controls (sample); 
• Relevant safe working procedures (index); 
• WH&S training & induction processes and records (Certificates of 

competencies (ticket as an electrician) and licences (truck drivers)); 
• WH&S inspections & auditing procedures; 
• WH&S consultative processes;  
• Incident reporting & investigation procedures; and 
• Performance monitoring mechanisms. 

 
(g) The contractor will: 
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• Undertake a site hazard identification to systematically identify and 
assess hazards; 

• Establish and maintain a register (or form) of on-site hazards in which 
the contractor will record each identified hazards, the date it was 
identified and the measures taken to control the hazard; and 

• The contractor will make the register (or form) available to Mackay 
Regional Council for inspection. 

 
(h) Specific indication for hazardous work must be outlined e.g., hot work – using a hot work 

permit, hazardous substances, confined spaces permit, asbestos, excavation, trenching, 
height work and working with explosives.  
 

(i) The contractor must prepare and submit risk assessments and relevant control strategies 
prior to commencement of work under the contract. The completed risk assessment and 
control strategies will be reviewed and approved by Mackay Regional Council prior to the 
commencement of work under the contract.  Relevant generic risk assessments and 
controls will be acceptable. 

 
(j) The contractor must ensure that all workplace staff are competent in the work being 

undertaken. The contractor will provide the employees and sub-contractors with 
information about hazardous work processes or material and supervision. 

 
(k) All employees are to have a general induction and the contractor is to produce records of 

their construction industry induction ticket. 
 
(l) Each person visiting a construction workplace are to receive a site-specific induction. 
 
(m) The contractor is required to report any serious bodily injuries or dangerous events to the 

relevant authority within the specified time frame. In addition, the contractor must 
promptly notify Mackay Regional Council of any accident, injury, property or 
environmental damage, which occurs during the carrying out of the contract work.   

 
(n) All lost time incidents are to be immediately notified to Mackay Regional Council. The 

contractor must within 3 days of any such incident provide a report giving complete 
details of the incident, including results of the investigations into the causes, and any 
recommendations or strategies identified for the preventions in the future.  

5 Quality Assurance System 

The Contractor will carry out the Services under a quality assurance system in accordance with 
that standard and the requirements of this document. 

6 Meetings and reporting 

6.1 Meeting 

Council and the Contractor shall meet at times reasonably required by Council to discuss: 

(a) the progress of the Services and the Contract; and 
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(b) any other matters which Council may wish to raise at a meeting concerning the Services 
and this document. 

6.2 Progress Reports 

The Contractor must, as at the last business day of each month and at other times reasonably 
requested by Council, provide Council with detailed written progress reports as to the provision of 
the Services in such detail as allows Council to ascertain whether the Services are being 
performed in accordance with this document. 

7 Subcontracting 

(a) The Contractor must not subcontract or assign any right or obligation under this 
Agreement without Council’s prior written consent. 

(b) If the Contractor subcontracts any of the Services, the Contractor: 

(i) remains fully responsible for the Services and its obligations under this 
Agreement; and 

(ii) will be liable to Council for acts or omissions of its subcontractors as if they were 
acts or omissions of the Contractor. 

8 Variations 

(a) Council may at any time give the Contractor a notice of its intention to vary this 
Agreement. 

(b) Within 7 days of receipt of a notice under clause 8(a), the Contractor will prepare a 
notice setting out any increase or decrease in the Price as a result of the Variation. 

(c) After receiving the Contractor’s notice under clause 8(b), Council may serve a further 
notice on the Contractor: 

(i) requiring the Agreement be varied in accordance with the Contractor’s notice 
given under clause (b); and 

(ii) specifying any adjustment to the Price. 

(d) Without limiting Council’s rights, Council may omit all or any part of the Services and 
undertake them itself or engage others to do so and the Contractor will have no Claim. 

9 Suspension 

(a) Council may, by notice in writing at any time to the Contractor:  

(i) suspend the supply of Services; and 

(ii) direct the Contractor to recommence the supply of the Services.   

(b) The Contractor will have no Claim of any kind against Council arising out of the 
suspension. 
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10 Invoicing and payment 

(a) Council will, subject to the terms of this Agreement, pay the Contractor the Price 
ascertained by reference to this Agreement. 

(b) The Contractor can only invoice Council at the times provided in the Schedule.  Invoices 
must be provided in sufficient detail to describe the Services carried out and the 
calculation of the Fee and otherwise be in a form and have sufficiency of detail as 
decided by Council. 

(c) Council will pay all invoices rendered to Council by the Contractor under clause (b) within 
30 days of receipt of that invoice, except where Council dispute the invoice, in which 
case: 

(i) Council will pay the undisputed part of the relevant invoice (if any) and dispute 
the balance; and 

(ii) if the resolution of the dispute determines that Council is to pay an amount to 
the Contractor, Council will pay that amount upon resolution of that dispute. 

(d) Payments by Council are on account only and are not evidence of Council’s acceptance 
that the Services have been performed in accordance with the Agreement. 

(e) Council may reduce any payment due to the Contractor under these terms by any 
amount for which the Contractor is or in Council’s sole opinion is or may become liable to 
Council, including costs, charges, damages and expenses.  This does not limit Council’s 
right to recover those amounts in other ways. 

(f) If any Supply made under or in connection with this Agreement is a Taxable Supply then 
the recipient of that Supply shall pay the GST in respect of that Supply to the Contractor, 
where the GST is calculated in accordance with the GST Act and on the basis that the 
consideration otherwise payable is the Value of the Taxable Supply. 

(g) The terms in clause (f) which commence with capital letters have the same meaning as in 
A New Tax System (Services and Services Tax) Act 1999 as amended. 

11 Reimbursement of disbursements 

Provided that any claim for expenses is properly submitted and in accordance with the Schedule 
of Rates and Prices, Council will reimburse the Contractor for reasonable expenses incurred by 
the Contractor in completing the Services, provided that: 

(a) the expenses are incurred: 

(i) at the request of Council; and 

(ii) with the prior written approval of Council; and 

(b) the Contractor provides to Council Tax Invoices and other supporting documentation 
substantiating that the expenses have been properly incurred. 

12 Correction of payments 

At any time and from time to time, Council may correct any error which has been discovered in 
any previous payments made.  Without limiting the above or any other part of the document, at 
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the time of each Tax Invoice and of any payments made under the document and at any other 
time Council (in consultation with the Contractor if requested by Council) may undertake a 
reconciliation of payments made to a relevant date and may make any adjustments to those 
payments and Council may give further notice of approval, non approval or of adjustment to any 
prior or subsequent payments made. 

13 Set off 

Without limiting Council’s rights under any other part of this document, and notwithstanding any 
payment by Council under this document, Council may deduct from any moneys due to the 
Contractor any sum which is payable by the Contractor to Council whether or not Council’s right 
to payment arises by way of damages, debt, restitution or otherwise and whether or not the 
factual basis giving rise to Council’s right to payment arises out of this document, any other 
contract between it and the Contractor, or is independent of any such contracts.  Nothing in this 
clause shall affect the right of Council to recover from the Contractor the whole of such moneys 
or any balance that remains owing. 

14 Insurance 

(a) Before commencing to supply the Services, the Contractor must arrange the insurances 
specified in the Schedule, on terms and with an insurer satisfactory to Council and give 
Council evidence that the insurances have been effected. 

(b) Council shall be under no obligation to make any payment to the Contractor unless it has 
complied with this clause.  

15 Indemnity 

The Contractor must indemnify Council against any Claim, liability, expense, cost, loss or damage 
incurred by Council: 

(a) for personal injury, death or property damage; 

(b) for infringement of any intellectual property right, including any patent, registered 
design, trade mark or name, copyright or other protected right, 

where such a Claim is directly caused by or relates to any negligent, wilful or unlawful act or 
omission by the Contractor in the performance of the Services. 

16 Confidentiality 

The Contractor must keep confidential and not (without Council’s prior consent) disclose to third 
parties or use for any purpose (other than carrying out the Services) any information about this 
Agreement, the Services, Council or otherwise provided by or on behalf of Council (Confidential 
Information) unless the Contractor is required to make such disclosure by law. 

17 Intellectual property 

(a) Council retains the Intellectual Property Rights in its Technical Materials. 

(b) Council grants the Contractor a non-exclusive, royalty free, non-transferable licence to 
reproduce and use its Technical Materials as necessary for the purpose of completing this 
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Agreement.  The Contractor must not reproduce, use or otherwise deal with Council’s 
Technical Materials, or allow any other person to do the same, for any other purpose.  
Council have the right to revoke this licence at any time by notice in writing to the 
Contractor. 

(c) The Contractor grants to Council an irrevocable royalty free licence to use any Intellectual 
Property Rights connected with the Services for any of its own purposes. 

(d) The obligations in this clause continue after this Agreement is terminated. 

18 Relationship 

18.1 Principal and independent contractor  

The parties’ relationship is one of principal and independent contractor, not employer and 
employee, principal and agent or partnership. 

18.2 No contractual relationship 

No contractual relations will arise between any personnel of the Contractor and Council as a 
result of the Contractor’s and Council’s relationship. 

18.3 No right or authority 

The Contractor does not have the right or authority to act on behalf of or bind Council unless the 
Contractor has been expressly authorised by Council in writing. 

18.4 No entitlements 

Apart from the Price, neither the Contractor nor the personnel is entitled to any fees, payments, 
commissions, bonuses, wages, holiday pay, long service leave, sick pay, termination pay or any 
similar entitlement from Council.  The Contractor is solely responsible for providing its personnel 
with these entitlements. 

18.5 No responsibility  

The Contractor is responsible for making appropriate tax deductions and payments and 
superannuation contributions in respect of any payments or benefits provided to the Contractor 
by Council or to its personnel by the Contractor. 

19  Conflict of Interest 

19.1 Acknowledgement 

Council and the Contractor acknowledge and agree that for reasons including the Confidential 
Information in the Contractor’s knowledge and possession, a Conflict of Interest may arise. 

19.2 If a Conflict of Interest arises 

Without limiting clause 19.1 or any other part of this document, in the event that a Conflict of 
Interest arises, or there is in the minds of either party a real, perceived, anticipated or identified 
risk of a Conflict of Interest arising, then: 
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(a) the Contractor must immediately advise Council in writing of such a Conflict of Interest or 
risk of Conflict of Interest arising or Council must advise the Contractor as the case may 
be; and 

(b) if a discussion in Good Faith between Council and the Contractor cannot satisfactorily 
resolve the Conflict of Interest, then without limiting the document, the Contractor will 
act as directed by writing by Council and Council may terminate this document or any 
part of the Services effective immediately by notice in writing given by Council to the 
Contractor in that respect. 

20 Defective Services 

(a) The Contractor warrants that the Services will conform with this Agreement in all 
respects. 

(b) If during the performance of work under the contract Mackay Regional Council informs 
the contractor that it is of the opinion that the contractor is: 

(i)  Not conducting the work in compliance with the WH&S Legislation or relevant policies 
and procedures; or 

(ii)  Conducting the work in such a way as to endanger the Health & Safety of the     
contractor’s employees, Mackay Regional Council employees or the general public. 

Mackay Regional Council may direct the contractor to promptly remedy the breach of 
WH&S or may direct the contractor to suspend work until such time as the contractor 
satisfies Mackay Regional Council that the work will be resumed in a safe manner (QA 
procedures and forms for non-compliance would apply). 

(c) If the contractor fails to rectify any breaches of Health & Safety for which work has been 
suspended, or if the contractors performance has involved recurring breaches of WH&S, 
Mackay Regional Council will notify Workplace Health and Safety Queensland and 
requests that an inspector visit the workplace or may terminate the work forthwith, 
depending on the severity of the issue. 

(d)  If Council finds any of the Services not to be in accordance with this Agreement, Council 
may, at its option: 

(i) require the Contractor to, at its own cost and expense, remedy, redo or make 
good the defective Services; or 

(ii) rectify or remedy the defective Services (and employ third parties as may be 
necessary to achieve this) which costs incurred will be deemed a debt due from 
the Contractor to Council and may be set off from any amount Council might owe 
the Contractor. 

21 Notices 

Any notice or instruction under this Agreement must be given by hand, facsimile transmission, 
email or sent by post and must be marked for the attention of the person nominated to receive 
notices in the Schedule. 
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22 Term 
 
The Contract shall begin on the Contract Commencement Date and expire on the Contract 
Completion Date as specified in Schedule 1 of this agreement, unless terminated earlier in 
accordance with clause 23, the terms and conditions of the Contract. 
 
The Term of the Contract shall begin on the Contract Commencement Date and expire on the 
Contract Completion Date unless: 
 
(a) terminated earlier in accordance with the terms and conditions of the Contract; or 
 
(b) extend by the Principal for the Extension Period. 
 
The Principal may, in its sole discretion, by written notice (an “Extension Notice”) to the Contractor 
given not less than 1 month prior to the Contract Expiry Date, extend the Term by the Extension 
Period. 

23 Termination of the agreement 

(a) Council may terminate this Agreement by notice in writing to the Contractor: 

(i) if the Contractor does not carry out its obligations under this Agreement and fails 
to rectify the breach within seven days after being requested in writing to do so 
by Council; or 

(ii) at any time for its sole convenience. 

(b) Any expiration or termination of this Agreement does not affect: 

(i) any of Council’s rights which may have accrued before the date of expiration or 
termination; and 

(ii) the rights and obligations of the parties under this Agreement which survive 
termination. 

(c) Without limiting Council’s rights and entitlements in connection with the termination of 
this Agreement, if Council terminates this Agreement, Council: 

(i) has no liability to pay any further amount to the Contractor in connection with 
the supply of the Services; and 

(ii) may employ others to supply the Services. 

(d) Should Council terminate this Agreement pursuant to clause 23(a)(ii), Council agrees to 
pay all reasonable costs necessarily incurred by the Contractor in providing the Services 
(to Council’s satisfaction), up to the date that Council issued it notice under 
clause 23(a)(ii).  The Contractor shall have no other Claim whatsoever including for loss 
of profit, damages or other amounts. 

24 Dispute resolution  

(a) Any dispute between the Contractor and Council must be referred: 

(i) initially for resolution by a representative nominated by Council and a 
representative nominated by the Contractor, who must use their best endeavours 
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to resolve the dispute within 14 days of the giving of notice of a dispute by a 
party; and 

(ii) if the dispute is not resolved in accordance with clause 24(a)(i), to Council’s Chief 
Executive Officer, who must try to resolve the dispute with a senior manager or 
principal of the Contractor within a further 14 days. 

(b) If the dispute is not resolved by the parties in accordance with time specified in 
clause 24(a) then either party may by notice in writing commence litigation. 

(c) Despite the existence of a dispute, the Contractor must continue to perform its 
obligations under this Agreement. 

(d) A party may commence court proceedings relating to any dispute arising under this 
Agreement at any time where that party seeks urgent interlocutory relief. 

25 General 

25.1 Amendments  

This document may only be amended by written agreement between all parties. 

25.2 Counterparts 

This document may be executed in any number of counterparts.  All counterparts together make 
one instrument. 

25.3 No merger 

The rights and obligations of the parties under this document do not merge on completion of any 
transaction contemplated by this document. 

25.4 Entire agreement 

(a) This document supersedes all previous agreements about its subject matter and 
embodies the entire agreement between the parties. 

(b) To the extent permitted by law, any statement, representation or promise made in any 
negotiation or discussion has no effect except to the extent expressly set out or 
incorporated by reference in this document. 

25.5 Further assurances 

Each party must do all things reasonably necessary to give effect to this document and the 
transactions contemplated by it. 

25.6 No waiver 

(a) The failure of a party to require full or partial performance of a provision of this 
document does not affect the right of that party to require performance subsequently. 

(b) A single or partial exercise of or waiver of the exercise of any right, power or remedy 
does not preclude any other or further exercise of that or any other right, power or 
remedy.  
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(c) A right under this document may only be waived in writing signed by the party granting 
the waiver, and is effective only to the extent specifically set out in that waiver. 

25.7 Governing law and jurisdiction 

(a) Queensland law governs this document.  

(b) Each party irrevocably submits to the exclusive jurisdiction of the Queensland courts and 
courts competent to hear appeals from those courts. 

25.8 Severability 

A clause or part of a clause of this document that is illegal or unenforceable may be severed from 
this document and the remaining clauses or parts of the clause of this document continue in 
force.   

26 Use by Other Local Governments 

A Local Government other than the Principal (an “Other Local Government”) may access the 
Contract subject to mutual agreement in writing of the Principal, the Contractor and the Other 
Local Government.  Responsibility for establishing and managing any contract between the 
Contractor and the Other Local Government rests with the Other Local Government 
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Schedule 1 
 

 

1  Contractor details: [#insert contractor details] 
 Name [#insert name] 
 ACN (if applicable) [#insert ACN] 
 ABN [#insert ABN] 
 Representative [#insert name] 
 Phone [#insert phone] 
 Facsimile [#insert fax] 
 Email [#insert email] 
2  Council’s details:  

 Representative [#insert name] 

 Phone [#insert phone] 
 Facsimile [#insert fax] 
 Email [#insert email] 
3  Commencement Date Approximately January or February 2016 

4  Term Until completion 

5  Extension Option N/A 

6  Completion Date [#insert completion date] 

7  Time for submitting invoices  

8  Insurance:  

 Public liability $20,000,000 

 Workers’ compensation As required by law 

 Professional indemnity $2,000,000 

9  Services Those services which the Contractor has been 
asked to provide in Schedule 2 of this 
Agreement 

10  Price Determined by reference to the Schedule 4 
called Schedule of Rates and Prices 
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Schedule 2 
 
Scope of Services 

1. General 

1.1 Overview 

This Specification is comprised of a number of Special Conditions of Contract and the Technical 
Specifications. 

Works under this specification are to be performed on a re-measurable schedule-of-rates basis. 

Following cover material placement (consisting of Protection Geotextile and Leachate Aggregate but 
prior to Separation Geotextile placement) by the Principal Contractor (or their Specialist Geosynthetics 
Subcontractor) a Geomembrane Leak Location Survey (Survey) shall be performed by the Leak 
Detection Consultant (LDC) using dipole methods. 

The works required to perform the Survey that are detailed in the LDC tender submission as being 
performed by the Principal Contractor (or the Specialist Geosynthetics Subcontractor) shall be 
performed by the Principal Contractor (or the Specialist Geosynthetics Subcontractor) under the 
direction and supervision of the LDC; all other works required to perform the Survey shall be performed 
by the LDC and full compensation for the performance of these other works shall be provided for in the 
rates and prices in the LDC tender submission. 

All accommodation costs are deemed to be included in the scheduled unit rates, lump sums and costs in 
the priced Bill of Quantities. 

1.2 References 

Work shall be performed in accordance with the following reference documents; 

ASTM D6747 – Standard Guide for Selection of Techniques for Electrical Detection of Potential 

Leak Paths in Geomembranes 

ASTM D7007 – Standard Practices for Locating Leak in Geomembranes Covered with Water or 

Earth Materials 

1.3 Submissions from the LDC 

Prior to commencement of the liner integrity survey the LDC shall submit a Geomembrane Leak 
Location Survey Plan (Plan) to Mackay Regional Council (Council). 

Note that some of the information submitted in the Plan will have been submitted with the Tender but 
will need to be resubmitted as part of the Plan. 

The Plan shall include: 

a) Qualifications of the LDC; including a statement of experience detailing the square 
metres and number of projects successfully performed using the survey methods detailed 
in this specification. 

b) A Statement of Qualifications of the proposed LDC site representative; meeting the 
requirements of Clause 2 of this Specification including a statement of experience 
detailing the square metres and number of projects successfully performed using the 
survey methods detailed in this specification. 
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c) Descriptions of the survey methods, procedures, site preparations, estimated duration of 
survey, and quality control and field sensitivity testing procedures proposed by the LDC. 

d) A Defects List (type, number & close-out) for three significant projects worked on by the 
LDC Representative. 

2. Qualifications 

The LDC and their representatives shall be appropriately qualified, and shall have experience in 
conducting dipole method type liner integrity surveys. 

3. Information Supplied to the LDC 

The LDC shall be provided with drawings showing: 

a) All layers constituting the lining system and details of all liner penetrations.  

b) Plan of the survey area. 

c) Peripheral details, including welds to adjacent lining systems. 

d) Structures and obstructions above the liner. 

e) Electrical equipment above the geomembrane. 

The LDC shall be provided with the liner installation schedule. 

4. Mobilisation and Demobilisation 

4.1 Mobilisation 

The Contractor shall provide transport to the Site and establish at the Site such equipment, 
Constructional Plant (mobile and otherwise), labour and any other thing required to carry out the work 
under the Contract. 

Mobilisation shall not be measured. 

The scheduled lump sum for Mobilisation shall include full compensation for all provisions described in 
this clause and for all other costs incurred in carrying out the work in accordance with the Contract. 

4.2 Demobilisation 

The Contractor shall remove from the Site all equipment, Constructional Plant (mobile and otherwise), 
labour and any other thing that was required to carry out the work under the Contract. 

Demobilisation shall not be measured. 

The scheduled lump sum for Demobilisation shall include full compensation for all provisions described 
in this clause and for all other costs incurred in carrying out the work in accordance with the Contract. 

5. Dipole Survey Preparation and Support 

The LDC is responsible for guiding and instructing the Principal Contractor (or their Specialist 
Geosynthetics Subcontractor) in the preparation of the survey area prior to performance of the leak 
detection surveys. 

The preparation works include, but is not limited to, the following: 

a) Installation of any necessary electrodes (The LDC shall, if required, provide any 
permanent electrodes, wires, and installation instructions to the Principal Contractor prior 
to the installation of the geomembrane). 
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b) Provision of a survey area within the liner expansion area that is electrically isolated from 
the surrounding ground (i.e. the cover soil is not tied into the ground surface outside of 
the cover area). Isolation can be accomplished by open trenching or installation of a non-
conductive insulator such as the liner materials.  

c) Provision of water, water truck (including operator) and wetting of the survey area prior 
to, and during, the dipole survey to ensure that there is adequate moisture in the 
material(s) covering the geomembrane for the dipole leak detection testing. (To detect a 
leak, moisture must exist in the leak and be in contact with moisture in the materials 
above and below the liner. Therefore, the material(s) covering the geomembrane must 
be moistened with water prior to conducting the leak detection survey. In order to 
achieve uniform moisture distribution, the LDC shall instruct the addition of water as the 
construction progresses on and within cover layer(s).  A water truck must be available at 
all times as it may be necessary to wet the surface just in advance of the survey, or as 
deemed necessary by the LDC.) 

d) Provision of a backhoe and/or labour, as appropriate, to excavate the cover soils down to 
the geomembrane.  

e) Performance of Calibrations. (The calibration process requires digging a hole down to the 
surface of the geomembrane to place the artificial leaks.  The cover soil must be 
rehydrated as it is backfilled over the artificial leaks; preferably using a water truck.  The 
LDC is responsible for ensuring that the Contractor backfills the calibration hole, uncovers 
and retrieves the artificial leak apparatus, and backfills the hole appropriately, including 
patching any intervening geotextiles.) 

Several calibration exercises may be required and where the Contractor provides assistance with 
each survey the Contractor will be guided by the LDC.  In some cases an actual hole may be 
drilled in the liner system for calibration, in which case the the calibration hole must be repaired.   

All leaks detected shall be uncovered and expose for repair. 

Full compensation for Dipole Survey Preparation and Support shall be provided for in the 
scheduled unit rates for Dipole Leak Location Survey. 

6. Dipole Leak Location Survey  

The following requirements apply to the performance of the Survey; 

a) The dipole leak detection survey shall be performed after the placement of the protective 
cover layer. 

b) The LDC is responsible for calibrating all equipment utilized to achieve optimum data 
quality and sensitivity for the site conditions. 

c) All work shall be performed in accordance with current industry and ASTM standards. 

d) Data acquisition shall be GPS-based and a voltage map of the recorded dipole 
measurements shall be generated in three dimensions with appropriate contour intervals 
and colored voltage ranges.  The sensitivity test shall include a voltage map of the area 
including the artificial leak location.   

e) Manual measurements shall be made to verify leak signals after data analysis and to 
pinpoint the leak positions on top of the protective cover layer for excavation while the 
Principal Contractor’s survey personnel are on site. Possible leak locations shall be hand-
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excavated to expose the liner. 

f) Additional manual measurements should be made to guide the Principal Contractor’s 
personnel while they excavate the leak, if required. 

g) After the identification and excavation of a leak, the soil around the leak location shall be 
tested while the leak is uncovered and the liner cleaned to check for adjacent leaks. 

h) Leak locations shall be logged, visibly marked, and reported for repair.  

i) The LDC shall report the general results of the survey to the CQA Consultant and the 
Principal Contractor during the daily progress of the field work. 

j) Prior to the demobilization of the survey personnel from the site, the leak detection 
consultant shall submit a list of locations of the leaks detected to the CQA Consultant and 
the Principal Contractor. 

k) The LDC shall submit a Survey Report documenting the field work (including results of 
the surveys and repairs) to the Council, the Principal Contractor and the CQA Consultant 
within fourteen (14) days after completion of the field work. 

Cost of Testing of Repairs shall be measured and compensated for separately to costs for Dipole Leak 
Location Survey. 

Testing of Repairs shall be measured as the number of days (and/or half days) spent by the Leak 
Detection Consultant in testing of repairs onsite. 

The scheduled rate for Testing of Repairs shall include full compensation for all work required to test 
repairs in accordance with this specification, for provision of all required equipment and personnel and 
for all other costs incurred in carrying out the work in accordance with the Contract. 

Separate measurement shall be made and payment calculated for each class of Dipole Leak Location 
Survey (i.e. ‘on Cell 3 Base’ separate to ‘on Cell 3 Batters’) shown in the Bill of Quantities. 

Dipole Leak Location Survey of each class shall be measured as the area in square metres of 
geomembrane surveyed (tested) for leaks in accordance with this specification. 

The scheduled rate for Dipole Leak Location Survey of each class shall include full compensation for all 
work required to perform a Leak Location Survey in accordance with this specification, for provision of 
all required equipment and personnel and for all other costs incurred in carrying out the work in 
accordance with the Contract. 

7. Reporting 

The LDC shall report daily the general results of the survey to the CQA Consultant, the Principal 
Contractor and Council. 

Prior to the demobilization of the LDC from the site the LDC shall submit a list of detected leak locations 
to the Council, the Principal Contractor and the Specialist Geosynthetics Subcontractor. 

The LDC shall submit a Survey Report documenting the field work (including results of the surveys and 
repairs) to the Council, the Principal Contractor and the CQA Consultant within fourteen (14) days after 
completion of the field work. 

8. Re-Mobilisation 

8.1 General 

If instructed by Council the Leak Detection Consultant shall re-mobilise to Site to perform further work 
in accordance with this specification. 
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8.2 Re- Mobilisation 

The Contractor shall provide, transport to the Site and establish at the Site such equipment, 
Constructional Plant (mobile and otherwise), labour and any other thing required to carry out the work 
under the Contract. 

Re-Mobilisation shall not be measured. 

The scheduled lump sum for Re-Mobilisation shall include full compensation for all provisions described 
in this clause and for all other costs incurred in carrying out the work in accordance with the Contract. 

8.3 Re-Demobilisation 

The Contractor shall remove from the Site all equipment, Constructional Plant (mobile and otherwise), 
labour and any other thing that was required to carry out the work under the Contract. 

Re-Demobilisation shall not be measured. 

The scheduled lump sum for Re-Demobilisation shall include full compensation for all provisions 
described in this clause and for all other costs incurred in carrying out the work in accordance with the 
Contract. 

8.4  Daily Cost 

Once re-mobilised to Site the Leak Detection Consultant shall only be entitled to claim all costs 
associated with attending Site to perform any works as an all-inclusive daily rate. 

Daily Cost shall be measured as the number of days spent by the Leak Detection Consultant onsite 
performing any works normally performed by a Leak Detection Consultant or any other works as 
directed by Council. 

The scheduled rate for Daily Cost shall include full compensation for all work performed in accordance 
with this specification, for any other work performed by the Leak Detection Consultant, for provision of 
all required equipment and personnel, for all accommodation costs and for all other costs incurred in 
carrying out the work in accordance with the Contract. 

9. Stand-by 

The Leak Detection Consultant may be required to pause in the performance of their work and stand-by 
only while repairs are made by the Principal Contractor (or their Specialist Geosynthetics Subcontractor) 
to leaks detected by the Leak Detection Consultant. 

In this instance compensation for stand-by shall be measured to the nearest half-day (rounded up; i.e. 
1 Day and 1 hour stand-by shall be rounded up to 1.5 days). Unless noted otherwise a half day shall 
equate to a total of 5 hours work accumulated over any portion or portions of a day. 

Stand-by shall be measured as the number of days (to the nearest half-day) spent by the Leak 
Detection Consultant onsite waiting for repairs to be performed by the Principal Contractor (or their 
Specialist Geosynthetics Subcontractor). 

The scheduled rate for Stand-by shall include full compensation for the Leak Detection Consultant to 
attend Site during the stand-by period, for provision of all required equipment and personnel during the 
stand-by period and for all other costs incurred in carrying out the work in accordance with the 
Contract. 
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Schedule 3 
 

Confidentiality undertaking 

 

Confidentiality undertaking 

Dated: 

By 

Recipient [Insert Key Personnel name] 

C/o of [Contractor’s name] ABN [Insert] of [Insert address] 

BACKGROUND 

A. Under an agreement INSERT  (Agreement) made between Mackay Regional Council (MRC) and 
[Contractor name] (Contractor) the Contractor agreed to cause the Recipient to enter into this Undertaking. 

B. In consideration of MRC entering into the Agreement with the Contractor, the Recipient agrees to the 
terms of this Confidentiality Undertaking for the benefit of MRC and its successors and assigns. 

NOW THIS DEED WITNESSES 

1 The expressions used in this Undertaking have the same meaning as those used in the Agreement 
referred to in the Background. 

2 The Recipient covenants and agrees to take all action necessary to maintain the confidential nature of 
the Confidential Information. 

3 The Recipient covenants and agrees not to: 

(a) disclose any of the Confidential Information to any person without MRC’s prior written consent; 

(b) use or reproduce any of the Confidential Information for any purpose other than for the 
performance of Services to MRC under the Agreement; 

(c) use any of the Confidential Information: 

(i) in a manner which might prejudice the businesses of MRC or otherwise cause loss or 
damage to MRC; or 

(ii) for the purpose of providing a competitive advantage to the Contractor or a third party. 

4 The Recipient acknowledges that damages are not a sufficient remedy for any breach of this 
Undertaking and that MRC is entitled to specific performance or injunctive relief (as appropriate) as a 
remedy for any breach or threatened breach by the Recipient in addition to any other remedies available 
to MRC at law, in equity or pursuant to statute concerning the Contractor under the Agreement. 

5 The Recipient covenants and agrees to deliver to MRC all documents and other materials (including copy 
documents) in any medium in the Recipient’s possession, power or control which contain or refer to any 



 

Services Agreement  23 

of the Confidential Information (whether or not those documents and other materials were created by 
the parties) on the earlier of: 

(a) demand by MRC; and 

(b) the time the documents and other materials are no longer required for the performance of 
Services to MRC under the Agreement. 

 

Signed by the Recipient as a deed   

   

   

   Signature of Recipient 

   

 Signature of witness 

 

 

 

   

 Name of witness (print)    
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Schedule 4 

Schedule of Rates and Prices 
 

 

As per response documents. 
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AMENDMENTS AND REVISIONS

DESCRIPTIONNO. DATE DRAWN APPROVED

LEVEL DATUM

MERIDIAN

SURVEY FILE No

SURVEY

SHEET           OF

WORKS JOB No.

DRAWING No. AMEND.

DRAWN

DESIGNED

CHECKED SIGNED

SIGNED

SIGNED

MANAGER WASTE SERVICES

JASON GRANDCOURT

SCALES

FILE NAME

DATE

DATE

DATE

DATE

DIRECTOR ENGINEERING AND

DATE

COMMERCIAL INFRASTRUCTURE

JASON DEVITT RPEQ 7506

FOR CONSTRUCTION

A.H.D.

9 29

A1-29700 E

HOGAN'S POCKET LANDFILL

CELL 3 - DESIGN

LEACHATE COLLECTION DETAILS

MRC MERGED

244902

MGA 55

60321639-A1-29700

A 24.10.14 CLIENT ISSUE M.T.

B 12.01.15 FOR TENDER M.T.

C 04.06.15 FINAL REVIEW P.M.

D 23.06.15 FOR CONSTRUCTION P.M. R.C.

E 07.10.15 LEACHATE DRAINAGE AGGERATE AMANDED P.M. R.C.







AMENDMENTS AND REVISIONS

DESCRIPTIONNO. DATE DRAWN APPROVED

LEVEL DATUM

MERIDIAN

SURVEY FILE No

SURVEY

SHEET           OF

WORKS JOB No.

DRAWING No. AMEND.

DRAWN

DESIGNED

CHECKED SIGNED

SIGNED

SIGNED

MANAGER WASTE SERVICES

JASON GRANDCOURT

SCALES

FILE NAME

DATE

DATE

DATE

DATE

DIRECTOR ENGINEERING AND

DATE

COMMERCIAL INFRASTRUCTURE

JASON DEVITT RPEQ 7506

FOR CONSTRUCTION

A.H.D.

12 29

A1-29703 E

HOGAN'S POCKET LANDFILL

CELL 3 - DESIGN

TYPICAL DETAILS

MRC MERGED

244902

MGA 55

60321639-A1-29703

A 24.10.14 CLIENT ISSUE M.T.

B 12.01.15 FOR TENDER M.T.

C 04.06.15 FINAL REVIEW P.M.

D 23.06.15 FOR CONSTRUCTION P.M. R.C.

E 07.10.15 LEACHATE DRAINAGE AGGERATE AMANDED P.M. R.C.
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Execution 

EXECUTED as an agreement. 

Signed by   
Mackay Regional Council ABN 56 240 712 069 by 
its duly authorised officer on  
_____ / ____ / _______ in the presence of: 

  

   Signature of Authorised Officer 

 
  

 
Signature of witness   

Full Name of Authorised Officer 

 
Name of witness (print)   

Office Held 
 
 
 
Signed by   
[#insert] ABN [#insert]  by its duly authorised 
officer on  _____ / ____ / _______  in the 
presence of: 

  

   Signature of Authorised Officer 

 
  

 
Signature of witness   

Full Name of Authorised Officer 

 
Name of witness (print)   

Office Held 
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	33 Governing law and jurisdiction
	33.1 Governing law
	33.2 Governing jurisdiction


	Agreement - Supply of Services - Services Agreement
	1 Definitions and interpretation
	1.1 Definitions
	1.2 Interpretation
	(a) a singular word includes the plural and vice versa;
	(b) if a word or phrase is defined, its other grammatical forms have a corresponding meaning;
	(c) whenever the words ‘include’, ‘included’ or ‘including’ are used, those words will be interpreted as if they were proceeded by the further words ‘but not limited to’ or the appropriate grammatical derivative;
	(d) this Agreement is the entire agreement between the parties and cancels all previous offers, negotiations, representations and agreements made by or between Council and the Contractor in relation to the supply of the Services;
	(e) a clause or part of a clause that is illegal or unenforceable may be severed from this Agreement and the remaining clauses or parts of the clause continue in force;
	(f) in the construction or interpretation of this Agreement, no rule of construction or interpretation applies to Council’s disadvantage on the basis that Council prepared this Agreement or because Council relies on a provision of this Agreement as a ...
	(g) the failure of a party to require full or partial performance of a provision of this Agreement does not affect the right of that party to require performance subsequently;
	(h) a single or partial exercise of or waiver of the exercise of any rights, power or remedy does not preclude any other or further exercise of that, or any other right, power or remedy;
	(i) a right may only be waived in writing signed by the party granting the waiver, and is effective only to the extent specifically set out in the waiver;
	(j) if there is an ambiguity between any documents comprising this Agreement:
	(i) Council will direct the interpretation to be followed:
	(ii) the Contractor will comply with any such direction; and
	(iii) the Contractor will have no entitlement to make any claim against Council arising from or in connection with the ambiguity, whether under this Agreement or otherwise; and
	(iv) The terms of this Agreement apply to the supply of the Services, even if supplied prior to the signing of this agreement.



	1A Pre-Start Meeting
	a) The Contractor shall prior to commencing the Services, attend a Pre-start Meeting to be held in Mackay at a time and date nominated by MRC and at that meeting shall satisfy MRC of the:
	(i) payment of all insurances required by, and evidence of insurance policies strictly in accordance with this document;
	(ii) payment of any fees required pursuant to any Legislative Requirements; and
	(iii) fulfilment of the consultation obligations under the Work Health and Safety Act 2011 and Regulations ('WHS Act'), being that where the Contractor is for the purposes of the WHS Act a:
	(A) ‘designer’ of a ‘structure’ that is, or is part of, ‘construction work’ – that the Contractor has engaged in necessary consultation with MRC and other relevant parties about how the construction work in connection with the design can be undertaken...
	(B) ‘project manager’ for ‘construction work’ – that the Contractor has engaged in necessary consultation with MRC and other relevant parties about how the construction work can be planned and managed in a way that prevents or minimises all risks to h...
	(C) ‘principal contractor’ for ‘construction work’ – that the Contractor has engaged in necessary consultation with MRC and other relevant parties about how the construction work can be undertaken in a way that prevents or minimises all risks to healt...


	(b)  At this meeting the Contractor shall also present to MRC for MRC’s approval:
	(i) Confidentiality Undertakings in the form set out in 3;
	(ii) a Program and confirmation of the Completion Date;
	(iii) a list of its Key Personnel and an acknowledgement of the terms of clause 7 in so far as those Subcontractors are concerned; and
	(iv) evidence to MRC’s satisfaction of the Contractor’s compliance with the Policies and Plans and of its Quality Assurance System.

	(c)  The meeting may also address the following matters:
	(i) lines of communication and authority levels;
	(ii) frequency and venue of monthly and other meetings, including pursuant to clause 6.1;
	(iii) the requirements and particulars required in progress reports to be provided by the Contractor pursuant to clause 6.2;
	(iv) invoicing procedures; and
	(v) any site induction/accreditation of the Contractor’s Personnel.

	(d) Until each of the issues in clause 1A(a) and (b)  has been satisfactorily addressed and resolved to MRC’s satisfaction, the Contractor shall have no right to invoice under clause 10 or to otherwise seek payment of its Fee and has no other Claim .

	2 Supply of services
	(a) The Contractor must provide the Services to Council from the Commencement Date for the Term, in accordance with, and as specified in, this Agreement.
	(b) Option:
	(i) Council may extend the Term (and the Completion Date) for up to one year at a time, on the same terms as this document.  If Council wishes to extend the Term (and the Completion Date) it will give the Contractor written notice prior to the Complet...
	(ii) The Term may be extended twice for one year’s extension on each occasion.

	(c) Representation
	The Contractor agrees and represents to Council that:
	(i) it has carefully reviewed the description of the Services prior to entering into this document;
	(ii) the Price includes all costs and expenses which may be incurred by the Contractor as a result of the matters referred to, identified in, or to be reasonably inferred from, or contemplated by this document;
	(iii) it has made its own investigation and assessment of the work and risks involved in providing the Services and it has reviewed and satisfied itself about the information that Council has made available to it about the Services and this document; and
	(iv) the scope of the Services includes all incidental and related work which may arise from matters referred to, identified in, or to be reasonably inferred from or contemplated by the description of the Services.

	(d) The Contractor warrants that the Services will:
	(i) match the description in this Agreement;
	(ii) be performed with skill, care and diligence;
	(iii) be performed by appropriately qualified and trained personnel; and
	(iv) comply with any relevant Legislative Requirements, the standards that Council may nominate and the Policies and Plans.

	(e) The Contractor must:
	(i) comply with any reasonable direction given to it by Council in respect to the Services;
	(ii) keep Council fully informed in respect to all aspects of the Services; and
	(iii) comply with any reporting or meeting requirements directed by Council.


	3 Compliance with the law
	(a) comply with all Legislative Requirements applicable to the supply of the Services;
	(b) obtain at its expense, any necessary Licences or permits and comply with all applicable Legislation in supplying the Services to Council; and
	(c) comply with all Policies and Plans.

	4 WH & S Requirements
	5 Quality Assurance System
	6 Meetings and reporting
	6.1 Meeting
	Council and the Contractor shall meet at times reasonably required by Council to discuss:
	(a) the progress of the Services and the Contract; and
	(b) any other matters which Council may wish to raise at a meeting concerning the Services and this document.

	6.2 Progress Reports

	7 Subcontracting
	(a) The Contractor must not subcontract or assign any right or obligation under this Agreement without Council’s prior written consent.
	(b) If the Contractor subcontracts any of the Services, the Contractor:
	(i) remains fully responsible for the Services and its obligations under this Agreement; and
	(ii) will be liable to Council for acts or omissions of its subcontractors as if they were acts or omissions of the Contractor.


	8 Variations
	(a) Council may at any time give the Contractor a notice of its intention to vary this Agreement.
	(b) Within 7 days of receipt of a notice under clause 8(a), the Contractor will prepare a notice setting out any increase or decrease in the Price as a result of the Variation.
	(c) After receiving the Contractor’s notice under clause 8(b), Council may serve a further notice on the Contractor:
	(i) requiring the Agreement be varied in accordance with the Contractor’s notice given under clause (b); and
	(ii) specifying any adjustment to the Price.

	(d) Without limiting Council’s rights, Council may omit all or any part of the Services and undertake them itself or engage others to do so and the Contractor will have no Claim.

	9 Suspension
	(a) Council may, by notice in writing at any time to the Contractor:
	(i) suspend the supply of Services; and
	(ii) direct the Contractor to recommence the supply of the Services.

	(b) The Contractor will have no Claim of any kind against Council arising out of the suspension.

	10 Invoicing and payment
	(a) Council will, subject to the terms of this Agreement, pay the Contractor the Price ascertained by reference to this Agreement.
	(b) The Contractor can only invoice Council at the times provided in the Schedule.  Invoices must be provided in sufficient detail to describe the Services carried out and the calculation of the Fee and otherwise be in a form and have sufficiency of d...
	(c) Council will pay all invoices rendered to Council by the Contractor under clause (b) within 30 days of receipt of that invoice, except where Council dispute the invoice, in which case:
	(i) Council will pay the undisputed part of the relevant invoice (if any) and dispute the balance; and
	(ii) if the resolution of the dispute determines that Council is to pay an amount to the Contractor, Council will pay that amount upon resolution of that dispute.

	(d) Payments by Council are on account only and are not evidence of Council’s acceptance that the Services have been performed in accordance with the Agreement.
	(e) Council may reduce any payment due to the Contractor under these terms by any amount for which the Contractor is or in Council’s sole opinion is or may become liable to Council, including costs, charges, damages and expenses.  This does not limit ...
	(f) If any Supply made under or in connection with this Agreement is a Taxable Supply then the recipient of that Supply shall pay the GST in respect of that Supply to the Contractor, where the GST is calculated in accordance with the GST Act and on th...
	(g) The terms in clause (f) which commence with capital letters have the same meaning as in A New Tax System (Services and Services Tax) Act 1999 as amended.

	11 Reimbursement of disbursements
	Provided that any claim for expenses is properly submitted and in accordance with the Schedule of Rates and Prices, Council will reimburse the Contractor for reasonable expenses incurred by the Contractor in completing the Services, provided that:
	(a) the expenses are incurred:
	(i) at the request of Council; and
	(ii) with the prior written approval of Council; and

	(b) the Contractor provides to Council Tax Invoices and other supporting documentation substantiating that the expenses have been properly incurred.

	12 Correction of payments
	13 Set off
	14 Insurance
	(a) Before commencing to supply the Services, the Contractor must arrange the insurances specified in the Schedule, on terms and with an insurer satisfactory to Council and give Council evidence that the insurances have been effected.
	(b) Council shall be under no obligation to make any payment to the Contractor unless it has complied with this clause.

	15 Indemnity
	(a) for personal injury, death or property damage;
	(b) for infringement of any intellectual property right, including any patent, registered design, trade mark or name, copyright or other protected right,

	16 Confidentiality
	17 Intellectual property
	(a) Council retains the Intellectual Property Rights in its Technical Materials.
	(b) Council grants the Contractor a non-exclusive, royalty free, non-transferable licence to reproduce and use its Technical Materials as necessary for the purpose of completing this Agreement.  The Contractor must not reproduce, use or otherwise deal...
	(c) The Contractor grants to Council an irrevocable royalty free licence to use any Intellectual Property Rights connected with the Services for any of its own purposes.
	(d) The obligations in this clause continue after this Agreement is terminated.

	18 Relationship
	18.1 Principal and independent contractor
	The parties’ relationship is one of principal and independent contractor, not employer and employee, principal and agent or partnership.

	18.2 No contractual relationship
	No contractual relations will arise between any personnel of the Contractor and Council as a result of the Contractor’s and Council’s relationship.

	18.3 No right or authority
	The Contractor does not have the right or authority to act on behalf of or bind Council unless the Contractor has been expressly authorised by Council in writing.

	18.4 No entitlements
	Apart from the Price, neither the Contractor nor the personnel is entitled to any fees, payments, commissions, bonuses, wages, holiday pay, long service leave, sick pay, termination pay or any similar entitlement from Council.  The Contractor is solel...

	18.5 No responsibility
	The Contractor is responsible for making appropriate tax deductions and payments and superannuation contributions in respect of any payments or benefits provided to the Contractor by Council or to its personnel by the Contractor.


	19  Conflict of Interest
	19.1 Acknowledgement
	19.2 If a Conflict of Interest arises
	(a) the Contractor must immediately advise Council in writing of such a Conflict of Interest or risk of Conflict of Interest arising or Council must advise the Contractor as the case may be; and
	(b) if a discussion in Good Faith between Council and the Contractor cannot satisfactorily resolve the Conflict of Interest, then without limiting the document, the Contractor will act as directed by writing by Council and Council may terminate this d...


	20 Defective Services
	(a) The Contractor warrants that the Services will conform with this Agreement in all respects.
	(b) If during the performance of work under the contract Mackay Regional Council informs the contractor that it is of the opinion that the contractor is:
	(i)  Not conducting the work in compliance with the WH&S Legislation or relevant policies and procedures; or
	(ii)  Conducting the work in such a way as to endanger the Health & Safety of the     contractor’s employees, Mackay Regional Council employees or the general public.
	Mackay Regional Council may direct the contractor to promptly remedy the breach of WH&S or may direct the contractor to suspend work until such time as the contractor satisfies Mackay Regional Council that the work will be resumed in a safe manner (QA...
	(c) If the contractor fails to rectify any breaches of Health & Safety for which work has been suspended, or if the contractors performance has involved recurring breaches of WH&S, Mackay Regional Council will notify Workplace Health and Safety Queens...
	(d)  If Council finds any of the Services not to be in accordance with this Agreement, Council may, at its option:
	(i) require the Contractor to, at its own cost and expense, remedy, redo or make good the defective Services; or
	(ii) rectify or remedy the defective Services (and employ third parties as may be necessary to achieve this) which costs incurred will be deemed a debt due from the Contractor to Council and may be set off from any amount Council might owe the Contrac...


	21 Notices
	22 Term
	23 Termination of the agreement
	(a) Council may terminate this Agreement by notice in writing to the Contractor:
	(i) if the Contractor does not carry out its obligations under this Agreement and fails to rectify the breach within seven days after being requested in writing to do so by Council; or
	(ii) at any time for its sole convenience.

	(b) Any expiration or termination of this Agreement does not affect:
	(i) any of Council’s rights which may have accrued before the date of expiration or termination; and
	(ii) the rights and obligations of the parties under this Agreement which survive termination.

	(c) Without limiting Council’s rights and entitlements in connection with the termination of this Agreement, if Council terminates this Agreement, Council:
	(i) has no liability to pay any further amount to the Contractor in connection with the supply of the Services; and
	(ii) may employ others to supply the Services.

	(d) Should Council terminate this Agreement pursuant to clause 23(a)(ii), Council agrees to pay all reasonable costs necessarily incurred by the Contractor in providing the Services (to Council’s satisfaction), up to the date that Council issued it no...

	24 Dispute resolution
	(a) Any dispute between the Contractor and Council must be referred:
	(i) initially for resolution by a representative nominated by Council and a representative nominated by the Contractor, who must use their best endeavours to resolve the dispute within 14 days of the giving of notice of a dispute by a party; and
	(ii) if the dispute is not resolved in accordance with clause 24(a)(i), to Council’s Chief Executive Officer, who must try to resolve the dispute with a senior manager or principal of the Contractor within a further 14 days.

	(b) If the dispute is not resolved by the parties in accordance with time specified in clause 24(a) then either party may by notice in writing commence litigation.
	(c) Despite the existence of a dispute, the Contractor must continue to perform its obligations under this Agreement.
	(d) A party may commence court proceedings relating to any dispute arising under this Agreement at any time where that party seeks urgent interlocutory relief.

	25 General
	25.1 Amendments
	25.2 Counterparts
	25.3 No merger
	25.4 Entire agreement
	(a) This document supersedes all previous agreements about its subject matter and embodies the entire agreement between the parties.
	(b) To the extent permitted by law, any statement, representation or promise made in any negotiation or discussion has no effect except to the extent expressly set out or incorporated by reference in this document.

	25.5 Further assurances
	25.6 No waiver
	(a) The failure of a party to require full or partial performance of a provision of this document does not affect the right of that party to require performance subsequently.
	(b) A single or partial exercise of or waiver of the exercise of any right, power or remedy does not preclude any other or further exercise of that or any other right, power or remedy.
	(c) A right under this document may only be waived in writing signed by the party granting the waiver, and is effective only to the extent specifically set out in that waiver.

	25.7 Governing law and jurisdiction
	(a) Queensland law governs this document.
	(b) Each party irrevocably submits to the exclusive jurisdiction of the Queensland courts and courts competent to hear appeals from those courts.

	25.8 Severability

	26 Use by Other Local Governments
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